United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






TRANSCRIPT OF RECORD 


United States Court of Appeals for the 

District of Columbia 


JANUARY TERM, 1935 


S. W. RUSSELL, PLAINTIFF IN ERROR, 


A CORPORATION 


MODERNS’ RESTAURANT, INC 

AND D. EDWARD CLARKE 


IN ERROR TO THE MUNICIPAL COURT OF THE DISTRICT OF 


COLUMBLA 


FILED JANUARY 16, 1935 


PRINTED MARCH 16 



United States Court of Appeals for the 

District of Columbia 

JANUARY TERM, 1935 

No. 6395 

S. W. RUSSELL, PLAINTIFF IN ERROR, 

VS. 


MODERNS’ RESTAURANT, INC., A CORPORATION, 
AND D. EDWARD CLARKE, DEFENDANTS IN 
ERROR. 


IN ERROR TO THE MUNICIPAL COURT OF THE DISTRICT OF 

COLUMBIA. 

INDEX. 

Original Print 

Caption . 1 1 

Affidavit of plaintiff in support of attachment before judg¬ 
ment . 2 2 

Defendant’s motion to quash attachment before judgment... 6 6 

Affidavit of Gust Charuhas in support of motion to quash at¬ 
tachment before judgment. j S 7 

Affidavit of D. Edward Clarke in support of motion to quash | 

attachment before judgment. 10 9 

Affidavit of Mabel Benson Sakis in opposition to motion to ! 

quash attachment before judgment. j 11 10 

Motion for counsel fees and for costs to garnishee. j 13 11 

Minute entry of October 9, 1934.i 14 12 


Minute entry of October 30, 1934 . j 14 12 

Short copy of judgment in favor of garnishee for attorney’s 

fees entered October 15, 1934. 15 13 

Assignment of errors. 16 14 

Bill of exceptions. 18 15 

Writ of error. 23 18 

Designation of record. 24 20 


Clerk’s certificate . 

Judd & Detweileb (Inc.), Printers, Washington, D. C., Feb 



iUABY 18, 1935. 


—5987-C 




















United States Court of Appeals for the 

District of Columbia 

No. 6395. 

S. W. Russell, Plaintiff in Error, 

vs. 

Moderns’ Restaurant, Inc., a Corporation, anil D. Edward 

Clarke. 


1 Municipal Court of the District of Colombia. 

No. 292,377. 

S. W. Russell, Plaintiff, 
vs. 

Moderns’ Restaurant, Inc., a Corporation, ai^d D. Edward 

Clarke, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Municipal Court of the 
District of Columbia, at the City of Washington, in said 
District, at the time hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to-wit: 


1—-6395a 



2 S. W. RUSSELL VS. MODERNS’ RESTAURANT, INC. 

2 In the Municipal Court of the District of Columbia. 

Law. No. 292,377. 

S. W. Russell, 1108 Maryland Ave., S. W., Washington, 

D. C., Plaintiff, 

vs. 

Moderns’ Restaurant, Inc., a Corporation, Trading as the 
Kennedy Warren Cafe, 3133 Connecticut Avenue, N. W., 
Washington, D. C., Defendant. 

Affidavit of Plaintiff in Support of Attachment Before 

Judgment. 

Filed June 25,1934. 

District of Columbia, s $: 

S. W. Russell, being first duly sworn, on oath deposes 
and says: That he is the plaintiff herein, and that Moderns’ 
Restaurant, Inc., a corporation, trading as the Kennedy 
Warren Cafe, is the defendant; that as the plaintiff, he 
makes this affidavit; that said defendant is indebted to the 
said plaintiff in the sum of $303.06 for goods, wares and 
merchandise sold by the plaintiff to the defendant and by 
it received, for which the defendant agreed to pay at the 
rate shown on the bills accompanying each delivery of the 
said goods, wares and merchandise, and for an account 
stated between the plaintiff and defendant; attached hereto, 
made a part hereof, is the particulars of demand filed by 
the plaintiff in the above entitled cause which is still pend¬ 
ing in this court. 

That said defendant has failed to pay the same although 
often requested so to do; that plaintiff has a just right to 
recover the above-stated amount, exclusive of all set-offs 
and just grounds of defense. 

That on, to-wit, June 19th, 1934, the plaintiff received 
notice by registered mail that Samuel Durie and 

3 Rudolph Hlavitzer were purchasing for cash the 
entire stock of goods, wares and merchandise in bulk, 

including fixtures and equipment, now upon the premises 
and in use in the Kennedy Warren Apartments, of Mod¬ 
erns’ Restaurant, Inc., a corporation, and that they pro- 
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INC. 
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pose to consummate the sale and pay the purchase price 
to the vendor on June 26,1934, at 3:30 o’clock }?. M., at 437 
Woodward Building, Washington, D. C., said notice being 
sent to plaintiff in conformity with the requirements of the 
Bulk Sales Law of the District of Columbia; ajad deponent 
says that the defendant is about to assign, corivey, dispose 
of or secrete his property with intent to hinder, delay or 
defraud his creditors, of which the plaintiff is lone. 

(Signed) S. W. BUSSELL. 

Subscribed and sworn to before me this 22nd day of 
June, 1934. 

(Signed) ETTA LOUISE TAGGlERT, 

[seal.] Notary Public, D. C. 

MABEL B. SAKIS, 

Washington Loan and Trust Bldg., 

Washington, D. C.; 

R. L. McCORMICK, 

Munsey Building, 

Washington, D. C., 

Attorneys for Plaintiff. 

4 Bill of Particulars. 

S. W. Russell, 

Washington, D. C. 

Sold and delivered to Moderns’ Restaurant, In^., 3133 Con¬ 
necticut Avenue, Washington, D. C. 

Sea Food, on to-wit: 


1932. 


March 

2 

tt 

4 

a 

5 

i i 

6 

a 

8 

tc 

10 

u 

11 

n 

11 

i < 

12 

n 

12 


$12.34 

1.00 

21.50 

2.10 

10.30 

8.48 

11.70 

1.00 

3.75 

13.85 
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1932 

March 14. $9.10 . 

a 17. 13.55 

ic ig. 12.08 

a 13. 1.00 

a 19. 12.15 

“ 23. 4.13 

a 24. 16.80 

“ 25. l.oo 

a 27. 3.30 

“ 28. 2.40 

“ 28 3.00 

- $169.53 


1932. 

April 1. 

44 8 . 

44 9 

44 13 

44 15 

44 15 


1932. 

April 18. 3.60 

<< 22 . 1.00 

“ 22. 2.70 

“ 23. 3.70 

“ 26. 1.55 

a 29. 2.00 

a 29. 1.00 

“ 30. 0.43 

May 2 . 3.33 

« 2 .75 

a 4 . 5.80 

« 4 .’’’ . 7.18 

a 5 . 3.00 

a g. 6.26 

a 0. 1.10 


1.00 

10.93 

2.00 

10.26 

1.00 

11.70 

- 36.89 


59.30 
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1932. 


May 

10 .. 

< i 

12 .. 

t < 

12 .. 

a 

13.. 

i t 

13.. 

1932. 

May 

16.. 

u 

18.. 

a 

20 .. 

11 

21 .. 

1932. 

May 

22 .. 

< t 

27.. 

a 

31.. 

June 

3.. 

a 

3.. 

L i 

4.. 

it 

8 .. 

i i 

10 .. 

1932. 

June 

12 .. 

a 

16. . 

1932. 

June 

23. 

a 

24. 

i t 

24. 

1932. 

June 

30. 

t i 

30. 

1932. 

July 

7. 

a 

10 . 

11 

12 . 

t i 

14. 


2.42 

1.50 

11.60 

5.75 

1.00 

- 22.27 


1.80 

5.85 

1.00 

11.20 


19.85 


3.20 

1.00 

10.75 

1.00 

16.30 

2.70 

2.40 

1.00 


38.35 


2.50 

1.00 


1.00 

2.00 

2.50 


3.50 


5.50 


3.00 

2.75 


5.75 


1.00 

3.00 

6.65 

1.00 

- 11.65 
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1932. 

June 18, $69.53 


Credits. 


—69.53 


Total Balance. $303.06 

Amount claimed $303.06, with interest at 6% per annum 
from July 31,1932, besides costs of this suit. 

(Signed) MABEL BENSON SAKIS, 

(Signed) H. L. McCORMICK, 

Attorneys for Plaintiff. 

MABEL B. SAKIS, 

Washington Loan and Trust Building, 

Washington, D. C.; 

H. L. McCORMICK, 

Munsey Building, 

Washington, D. C., 

Attorneys for Plaintiff. 

6 In the Municipal Court of the District of Columbia. 

At Law. 

No. 292,377. 

S. W. Russell, 1108 Maryland Ave., S. W., Plaintiff, 

vs. 

Moderns’ Restaurant, Inc., a Corporation, 3133 Conn. 

Ave., N. W., Defendant. 

Motion to Quash Attachment Before Judgment. 

Filed July 6, 1934. 

Now comes the defendant, by and through its attorneys, 
D. Edward Clarke and Solomon H. Feldman, and moves 
the Court to quash the writ of attachment before judgment- 
issued in the above entitled cause, and for reasons therefore 
says: 

I . That the defendant is a corporation organized and 
existing under and by virtue of the laws of the District of 
Columbia. 
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2. That the defendant did not assign, convey, dispose of 
or secrete its property with intent to hinder, delay or 
defraud its creditors. 

3. That the plaintiff is not a creditor of the defendant. 

4. And for other good and sufficient reasons appearing 
upon the face of the record. 

(Signed) SOLOMON H. FELDMAN. 

(Signed) D. EDWARD CLARKE, 

426 Fifth Street , N. W ., 
Washington, D. C. 

Mrs. Mabel B. Sakis and 
Mr. H. L. McCormick, 

Attorneys for Plaintiff: 

i 

Please take notice that the above motion \yill be called 
to the attention of one of the Judges of the Municipal Court 
of the District of Columbia on Monday, July 9th, 1934, at 
ten o’clock A. M., or as soon thereafter as coimsel may be 
heard 

7 (Signed) SOLOMON H. FEllDMAN, 

(Signed) D. EDWARD CLARKE, 

Attorneys for Defenda?it. 

Service of the above notice hereby acknowledged this 
— day of July, 1934. 


Attorneys fdr Plaintiff. 

In the Municipal Court of the District of Columbia, 

I 

At Law. 

No. 292,377. ! 

S. W. Russell, 1108 Maryland Ave., S. W., Plaintiff, 


i 

Moderns 7 Restaurant, Inc., a Corporation, 3133 Conn. 

Ave., N. W., Defendant. 

Affidavit in Support of Motion to Quash. 

Filed July 6,1934. 

District of Columbia, ss : 

Gust Charuhas, being first duly sworn according to law, 
on oath deposes and says that he is the president of the 
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Moderns’ Restaurant, Inc., a corporation organized and 
existing under and bv virtue of the laws of the District of 
Columbia, and that as such has authority to make this affi¬ 
davit for and on behalf of said corporation, and that he has 
personal km^oledge of the facts herein contained. 

Affiant, further deposing, says that the said defendant 
corporation herein did not assign, convey, dispose of or 
secrete its property with intent to hinder, delay or defraud 
its creditors, or for anv other reason, but on the contrarv 
did agree with one Samuel Durie and Rudolph Hlavitzer 
to sell the dining room business and equipment located in 
the Kennedy-Warren Apartments, which agreement was to 
be fully consummated on June 26th, 1934, at 3:30 o’clock 
P. M., at 437 Woodward Building, pursuant to a notice sent 
to S. W. Russell, Inc., a corporation, on June 18, 1934, and 
that the said S. W. Russell Co., Inc., a corporation, has now 
pending in the Municipal Court of the District of Columbia 
an action at law, being No. 290,887, against the Moderns’ 
Restaurant, Inc., a corporation, in which it is specified that 
the same goods, wares and merchandise were sold by it to 
the defendant herein as is claimed in the action at law in 

which this attachment before judgment was issued 

9 in the name of S. W. Russell. 

Affiant, further deposing, denies that the defend¬ 
ant herein is indebted unto the plaintiff herein in the sum 
of Three Hundred Three Dollars and six ($303.06) cents, 
with interest from July, 1932, or in any other sum; that 
the said defendant never purchased any goods, wares and 
merchandise from the plaintiff herein, or agreed to pay him 
am- specific sum of money, and that the defendant never 
received any monthly statements from the plaintiff herein, 
but on the contrary all of the dealings were made with S. W. 
Russell Co., Inc., a corporation, and that the defendant 
herein has a good and meritorious defense to any action at 
law that S. W. Russell Co., Inc., may allege to have against 
the defendant herein, all of which the defendant expects to 
prove at the trial of this cause. 

(Signed) GUST CHARUHAS. 

Subscribed and sworn to before me this 2nd day of July, 
1934. 


(Signed) 


PRICIE N. EVANS. 
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10 In the Municipal Court of the District of 

Columbia. 


At Law. 

No. 292,377. 

S. W. Russell, Plaintiff, 
vs. 

Moderns’ Restaurant, Inc., a Corporation! 

Affidavit . 

Filed July 6, 1934. 


Defendant. 


District of Columbia, ss : 

D. Edward Clarke, being first duly sworji according to 
law, on oath deposes and says that he is one of the attorneys 
for the defendant in the above entitled cause, which is a 
corporation incorporated under the laws of !the District of 
Columbia, and that there was turned over !to him on the 
29th day of June, 1934, the sum of $4,220.42,j which was the 
net selling price of all of the furniture, fixtures, equipment, 
etc., of the Moderns’ Restaurant, Inc., which| sale was made 
after first having the entire equipment owujed by the said 
Moderns’ Restaurant, Inc., appraised by competent ap 
praisers, and after first notifying all of the Creditors of the 
said corporation pursuant to the Sales in Biilk Act in force 
in the District of Columbia. 

Your affiant, further deposing, says that the entire pro¬ 
ceeds of the sale, after certain preferred claims are paid, is 
to be distributed pro rata among all of the creditors, and 
that the same was not deposited with him for the purpose 
of hindering, delaying or defrauding the creditors of said 
corporation. 

(Signed) D. EDWARjD CLARKE. 

Subscribed and sworn to before me this 5th day of July, 
1934. 

(Signed) ALBERT GELFELD, 

Notary, Public, D. C. 
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11 In the Municipal Court of the District of 

Columbia. 

Law. No. 292-377. 

S. W. Russell, Plaintiff, 
vs. 

Moderns’ Restaurant, Inc., a Corporation, Defendant. 

Affidavit in Opposition to Motion to Quash Attachment . 

Filed July 9, 1934. 

Mabel Benson Sakis, being first duly sworn, deposes and 
says: 

That she is one of the attorneys representing the plain¬ 
tiff in this cause; that the officers of the defendant corpora¬ 
tion are also in charge of the Houston Hotel Restaurant; 
that the plaintiff herein has sold Sea Food to both the 
Houston Hotel Restaurant and the defendant corporation 
which has been trading as the Kennedy Warren Cafe; that 
prior to the commencement of this suit affiant endeavored to 
collect the amount of money owing to the plaintiff by both 
the Houston Hotel Restaurant and the defendant corpora¬ 
tion; that she was requested by defendant corporation to 
confer with D. Edward Clark, Esq., attorney for the de¬ 
fendant, and shortly thereafter she had a telephone con¬ 
versation with Mr. Clark about the two accounts; in the 
course of this conversation Mr. Clark informed affiant that 
he, as attorney for both the defendant corporation and the 
Houston Hotel Restaurant, was willing to make a payment 
on the Houston Hotel Restaurant account but that nothing 
would be paid on the account of the defendant corporation; 
as a result of this conversation affiant received the distinct 
impression, which she still retains, that the defendant cor¬ 
poration intended to pay nothing to the plaintiff on this 
account and nothing has occurred since this conversation 
to cause the plaintiff to entertain any different idea; 

12 following this conversation with Mr. Clark, this suit 
was instituted; after the institution of this suit the 

plaintiff received from the purchasers a notice under the 
Bulk Sales Law that the defendant corporation was selling 
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all of its assets for cash; the plaintiff thereupon issued an 
attachment before judgment and levied upon the assets of 
defendant corporation, upon the advice of counsel; while 
the attachment was still pending the plaintiff and the de¬ 
fendant, through their attorneys, agreed thaj: the attach¬ 
ment should be released, that the proposed sale should be 
consummated and that the plaintiff should th^n attach the 
proceeds of the sale in the hands of Mr. Cjiark and the 
present attachment is the result of that agreement. 

(Signed) MABEL BENSON SAKIS. 

I 

I 

Subscribed and sworn to before me this 9th 1 day of July, 
1934. 



Notary Public, in and for the District of Columbia. 

I 

13 In the Municipal Court of the District of Columbia. 

At Law. 

No. 292,377. 

S. W. Russell, Plaintiff, 
vs. 

Moderns’ Restaurant, Inc., a Corporationj Defendant 
Motion for Attorney’s Fee and Costs to Garnishee. 

Filed July 30, 1034. 

Now conies the garnishee, D. Edward cjarke, by and 
through his attorney, Solomon H. Feldman, <^nd moves the 
Court to assess against the plaintiff herein, c(j>sts and a rea¬ 
sonable attorney’s fee to the garnishee, growing out of the 
wrongful issuing of an attachment before judgment in the 
above entitled cause, as provided by Sections 471 and 473 
of the Code of Laws of the District of Coluihbia. 

(Signed) SOLOMON H. FELDMAN, 

Attorney for Garnishee, 

426 Fifth Street, N. W. 


12 S. W. RUSSELL VS. MODERNS’ RESTAURANT, INC. 

II. L. McCormick, Esq., 

Attorney for Plaintiff, 

Munsey Building, 

Washington, D. C. 

Sir: 

Please take notice that the above motion will be called 
to the attention of the Court on Tuesday, July 31st, 1934, 
at ten o’clock, A. M., or as soon thereafter as counsel may 
be heard 

(Signed) SOLOMON H. FELDMAN, 

Attorney for Garnishee, 

1 426 Fifth Street, N. W. 

14 ^ Minute Entry of October 9 , 1934 . 

Mins. 82, p. 433: 

Come again the parties hereto, by tlieir respective attor¬ 
neys of record, pursuant to the order entered herein on 
October 3, 1934. Thereupon this cause being heard to as¬ 
sess against the plaintiff herein a reasonable attorney’s fee 
to the garnishee, D. Edward Clarke, and after being ar¬ 
gued bv counsel and considered bv the Court, it is ordered 
that the sum of Seventy-five and no/100 ($75.00) be as¬ 
sessed against the plaintiff as a reasonable attorney’s fee 
to the said garnishee. Whereupon counsel for the plaintiff 
duly notes an exception. 

Wherefore, be it considered that the garnishee, D. Ed¬ 
ward Clarke, recover of the plaintiff the sum of Seventy- 
five and no/100 Dollars ($75.00) as a reasonable attorney’s 
fee and have execution thereof. 

Further, upon consideration of plaintiff’s oral motion 
in arrest of judgment it is ordered that said motion be, and 
the same is hereby overruled. Plaintiff’s counsel notes an 
exception and renews all exceptions taken during this 
hearing. 


Minute Entry, October 30 , 1934 . 

Mins. 86, p. 2: 

Upon consideration of plaintiff’s oral motion this day 
made to correct the minute entry made herein in October 9, 
1934, to read as follows: 
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Come again the parties hereto pursuant to the order en¬ 
tered herein in October 3, 1934, for the purpose of ascer¬ 
taining a reasonable attorney’s fee to the garnishee to be 
paid by the plaintiff, and after a hearing by th^ court finds 
in favor of the garnishee in the sum of Seventy-five and 
no/100 ($75.00) as a reasonable attorney’s fee, it is 
15 ordered that said motion be, and the same is hereby 
granted. Whereupon counsel for the gaifnishee duly 
notes an exception. It is further ordered that judgment in 
the corrected entry be as of October 15, 1934. Plaintiff re¬ 
news all exceptions taken. 

Minute Entry of October 15 , 1934 . 

Mins. 86, p. 2: 

Further, it appearing under Rule of Court that judgment 
in the corrected finding in this cause should now be en¬ 
tered, it is so ordered. Wherefore, it is considered that the 
garnishee recover of the plaintiff the sum of Seventy-five 
and no/100 Dollars ($75.00) as a reasonable attorney’s fee, 
with interest from date and costs, and havje execution 
therefor. j 

Short Copy of Judgment. 

In the Municipal Court of the District of Columbia. 

No. 292-377. 

S. W. Russell, Plaintiff, 
vs. 

Moderns’ Restaurant, Inc., a Corporation, defendant. 

Judgment for garnishee, D. Edward Clarke, oil find 

ing, for. 

Oct. 30, 1934 (entered as of Oct. 15, 1934). 

Interest on $75.00 from October 15, 1934 . 

Subsequent costs to satisfy. 

Cost of copy .. 



Total 


$ 
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Witness the Honorable Judges of said Court this 8th day 
of January, A. D. 1935. 

BLANCHE NEFF, 

Clerk 

By W. M. NEDROW, 

Assistant Clerk . 

16 In the Municipal Court of the District of 

Columbia. 

No. 292,377. 

S. W. Russell, Petitioner, 
vs. 

Moderns’ Restaurant, Inc., a Corporation, and D. Edward 

Clarke, Respondents. 

Assignment of Errors. 

Filed November 26, 1934. 

Now comes the plaintiff, S. W. Russell, by his attorneys, 
and assigns the following as errors on appeal. The Court 
erred: 

1. In granting garnishee’s motion for counsel fees. 

2. In holding that Section 473 of the D. C. Code author¬ 
ized an allowance of counsel fees in this case. 

3. In ruling that testimony should be taken in support 
of a motion for counsel fees. 

4. In considering the testimony taken in support of the 
motion for counsel fees. 

5. In permitting the garnishee to testify to what he had 
done as garnishee. 

6 . In not requiring evidence that the garnishee had 
paid or agreed to pay any attorney’s fee. 

7. In permitting D. Edward Clarke, in his testimony 
covering what he had done as garnishee, to include a state¬ 
ment of what it was necessary for him to do as attorney 
for the defendant. 

8 . In receiving testimony as to the total amount of time 
spent by D. Edward Clarke as garnishee and as attorney 
for the defendant. 
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9. In not requiring I). Edward Clarke to state on cross- 
examination whether he had seen any traverse to the an¬ 
swer of the garnishee. 

10. In awarding the garnishee fee for seventy-five dol¬ 
lars ($75.00). 

17 11. In allowing the garnishee any fee. j 
12. In allowing the garnishee costs. 

MABEL BENSON SAKIS, 

H. L. McCORMICK, 

Attorneys for Plaintiff . 

Service of a copy of the above Assignment of Errors 
acknowledged this 16th day of November, 1934. 

SOLOMON H. FELDMAN, 

By E. G., 

Attorney for Respondent . 

18 In the Municipal Court of the District of Columbia. 

No. 292,377. 

S. W. Russell, Petitioner, 
vs. 

Moderns’ Restaurant, Inc., a Corporation, and D. Edward 

Clarke, Respondents. 

Bill of Exceptions. 

I 

On the hearing of the 4 4 Motion for Attorney |s Fees and 
Costs to Garnishee,” on October 9,1934, before Judge Cobb, 
the following proceedings were had, evidence offered and 
given, rulings made by the Court and exception^ taken and 
noted: I 

The Court ruled that the 4 4 Motion for Attorney’s Fees and 
Costs to Garnishee” should be granted and that the garni¬ 
shee was entitled to the allowance of counsel feis, to which 
rulings the plaintiff noted an exception which wai allowed. 

In answer to a question by counsel for Plaintiff, the Court 
stated that he relied on the D. C. Code in granting the above 
motion and in ruling that the garnishee was entitled to coun¬ 
sel fees, whereupon plaintiff noted an exceptioij which was 
allowed. 
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The Court then ruled that the only question was as to the 
amount of counsel fees to be allowed to garnishee, to which 
ruling the plaintiff noted an exception which was allowed. 

The Court thereupon ruled that the garnishee might pro¬ 
ceed to give testimony as to the amount of counsel fees to be 
awarded, to which ruling the plaintiff noted an exception 
which was allowed. 

Thereupon D. Edward Clarke was sworn as a witness in 
his own behalf and was asked what he had done as garni¬ 
shee. The plaintiff objected to this question and duly ex¬ 
cepted to the ruling of the Court that the witness 
19 might state what he had done as garnishee. These 
exceptions of the plaintiff were allowed by the Court. 
The witness then related in detail everything which he had 
done as garnishee, as follows: That Solomon H. Feldman 
was the attorney for the Moderns’ Restaurant, Inc., a cor¬ 
poration, in the sale of its equipment and business located 
in the Kenriedv-Warren Apartments, Washington, D. C. 
That the plaintiff, S. W. Russell, made an attachment on the 
fixtures and equipment of the said Moderns’ Restaurant, 
Inc., and that the witness was then called in for the sole pur¬ 
pose of having the attachment on the fixtures released in 
order that tlie sale might be consummated, and that all of the 
funds derived from said sale would be turned over to the 
witness and by him distributed pro rata among all of the 
creditors, of which the plaintiff was one, after certain pre¬ 
ferred claims were paid. 

The witness was asked how much time he had spent in 
Court and what he had done as garnishee. The plaintiff 
objected to this question which objection was overruled and 
an exception was noted by plaintiff and allowed by the 
Court. 

On cross-examination the witness was asked how much 
time was spent by him as counsel for the defendant in con¬ 
nection with the motion to quash the attachment. This ques¬ 
tion was objected to by the garnishee and the objection was 
sustained, whereupon the plaintiff noted an exception, which 
was duly allowed. 

After the garnishee had testified as to what he had done 
as garnishee in having the garnishment issued against him 
quashed, the garnishee then stated, in answer to a question 
by the Court, that in his opinion $200 would be a fair fee for 
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the garnishee. The plaintiff objected to this question and 

answer and moved to strike the answer. His objections 

were overruled and his motion denies, and exceptions were 

dulv noted and allowed. 

* 

20 The garnishee stated that he did nolj know the 
amount of the plaintiff’s claim, nor how much was 

paid him as his pro rata share, but that if the plaintiff would 
show him an itemized statement which the garnishee had 
furnished him he would then be able to tell him exactly as to 
the amount of the plaintiff’s claim and how much was paid 
thereon. 

The garnishee stated that he did not make an^ charge to 
his client for legal services in this case and that he, the gar¬ 
nishee, was a creditor of the Moderns’ Restaurant, Inc., a 
corporation, and received his pro rata share with all of the 
other creditors, and that he does not have a regular time 
charge for his services as attorney. 

The witness was asked if he had seen any traVerse to the 
answer of the garnishee. An objection to this question was 
sustained and plaintiff noted an exception which was 
allowed. 

Whereupon the Court entered a judgment in the amount 
of $75.00 as counsel fees for the garnishee, to which the 
plaintiff duly excepted. 

On to-wit, October 24,1934, plaintiff filed a petition for a 
writ of error. On to-wit, October 30,1934, plaintiff made an 
oral motion requesting that the minute entry of October 9, 
1934, be corrected to show a trial finding as of October 9, 
1934; and to show that judgment was entered herein as of 
October 15,1934. These motions were granted by the lower 
court and the corrections made. The defendant-garnishee 
objected to the each action of the court in this respect. The 
ground of the objection was that there can be ijo finding on 
a motion and that the judgment entered on October 9, 1934, 
was the correct minute entry. The objection was overruled, 
and the defendant-garnishee duly noted an exception which 
was allowed bv the court. 

The foregoing contains the substance of all of the testi¬ 
mony bearing upon the exceptions herein reserved on be¬ 
half of plaintiff and defendant, and each of thje exceptions 
stated to have been take<7 on behalf of plaintiff and 

21 defendant, was taken, allowed, and noted f)y the Court, 
and because the matters and things hereinbefore re¬ 
cited are not matters of record, in order to malce the same a 
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part of the record herein, which is hereby ordered so that 
this case may be reviewed by the U. S. Court of Appeals for 
the District of Columbia, the plaintiff and defendant move 
the Court to sign and seal this Bill of Exceptions, which 
motion is granted, and thereupon the plaintiff and defend¬ 
ant tender this, their Bill of Exceptions, and request the 
Court to sign and seal the same, which is accordingly done, 
now for then, this 26th dav of December, 1934. 

1 " JAMES A. COBB, 

Judge. 

22 In the Municipal Court of the District of Columbia. 

No. 292,377. 

S. W. Russell, Petitioner, 
vs. 

Moderns* Restaurant, Inc., a Corporation, and D. Edward 

Clarke, Respondents. 

To Solomon H. Feldman, Esq., Attorney for Respondent-: 

Please take notice that the within attached Bill of Excep¬ 
tions will be called to the attention of and submitted to the 
Court on November 26, 1934, at 10 o’clock A. M., or as soon 
thereafter as counsel can be heard, for the purpose of having 
the same signed and settled by the Court. 

MABEL BENSON SAKIS, 

H. L. McCORMICK, 

Attorneys for Plaintiff. 

Service of the foregoing notice and copy of said Bill of 
Exceptions acknowledged this 16th day of November, 1934. 

SOLOMON H. FELDMAN, 

Attorney for Respondents. 

23 [Stamp:] Filed Nov. 12, 1934. Municipal Court, 
District of Columbia. 

United States op America, ss : 

The President of the United States, to the Honorable James 
A. Cobb, Judge of the Municipal Court of the District of 
Columbia, Greeting: 

Because in the record and proceedings, as also in the ren¬ 
dition of the judgment of a plea which is in the said Munici- 
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pal Court, before you, between S. W. Russell, Plaintiff, and 
Moderns’ Restaurant, Inc., a Corporation, Defendant, No. 
292,377, a manifest error hath happened, to the great dam¬ 
age of the said plaintiff, as by his complaint ajppears, we 
being willing that error, if any hath been, should be duly 
corrected, and full and speedy justice done to the parties 
aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and 
openly, you send the record and proceedings aforesaid, with 
all things concerning the same, to the United States Court 
of Appeals for the District of Columbia, together with this 
writ, so that you have the same in the said Court of Appeals, 
at Washington, within 20 days from the settling of the bill 
of exceptions, or within such additional time after the ex¬ 
piration of the 20 days as the court below or a jiidge thereof 
for sufficient cause shall allow; that the record a^id proceed¬ 
ings aforesaid being inspected, the said Court of Appeals 
may cause further to be done therein to correct that error, 
what of right and according to the laws and cus toms of the 
United States should be done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 10th day of November, in 
the year of our Lord one thousand nine hundred and thirty- 
four. 

[Seal United States Court of Appeals for the District of 

Columbia.] 

HENRY W. HODGES, 

Clerk of the United States Court of Appeals 
for the District of Columbia , 

By MONCURE BURItE, 


Allowed by 


Deputy Clerk. 


CHAS. H. ROBB, 


Associate Justice of the United States Court of 
Appeals for the District of Columbia. 
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24 In the Municipal Court of the District of Columbia. 

No. 292,377. 

S. W. Russell, Petitioner, 
vs. 

Moderns’ Restaurant, Inc., a Corporation, and D. Edward 

Clarke, Respondents. 

Designation of Record. 

Filed November 20,1934. 

The plaintiff in error, S. W. Russell, by his attorneys, 
hereby designates the following as the record on appeal in 
the above entitled cause: 

1. Affidavit of plaintiff in support of attachment before 
judgment filed June 25,1934. 

2. Defendant’s motion to quash attachment before judg¬ 
ment filed July 6,1934. 

3. Affidavit of Gust Charuhas in support of motion to 
quash attachment before judgment filed July 6, 1934. 

4. Affidavit of D. Edward Clarke in support of motion to 
quash attachment before judgment filed July 6,1934. 

5. Affidavit of Mabel Benson Sakis in opposition to 
motion to quash attachment before judgment filed July 9, 
1934. 

6. Motion for counsel fees and for costs to garnishee filed 
July 30,1934. 

7. The minute entry of October 9,1934. 

8. The minute entry of October 30,1934. 

9. Short copy of judgment in favor of garnishee for at¬ 
torney’s fees entered October 30, 1934. 

10. Assignment of Errors. 

11. Bill of Exceptions. 

12. Writ of Error allowed on November 10, 1934. 

13. This Designation. 

25 MABEL BENSON SAKIS, 

H. L. McCORMICK, 

Attorneys for Plaintiff in Error. 
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Service of a copy of the above Designation of Record 
acknowledged this 16th day of November, 1934. 

SOLOMON H. FELDMAN, 

By E. GL, 

Attorney for Respondent . 

26 Municipal Court of the District of Colunkbia. 

I 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 26, both inclusive, to be a true and correct 
transcript of the record, according to direction! of counsel 
herein filed, copy of which is made part of this transcript, in 
Cause, At Law, No. 292,377, wherein S. W. Russell, is plain¬ 
tiff, and Moderns’ Restaurant, Inc., a corporation, and D. 
Edward Clarke, are defendants, as the same tljat remains 
upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe mje- name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 16th day of January, 1935. 

[Seal Municipal Court of the District of Columbia.] 

BLANCHE NEFF, 

j Clerk . 

Endorsed on cover: District of Columbii, Supreme 
Court. No. 6395. S. W. Russell, Plaintiff in Error, vs. 
Moderns’ Restaurant, Inc., a Corporation, and D. Edward 
Clarke. United States Court of Appeals for the District of 
Columbia. Filed Jan. 16,1935. Henry W. Hocjges, Clerk. 
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IN THE 


(Hntteb States Court of Appeals 

FOE THE DISTEICT OF COLUMBIA. 

i 


No. 6395. 

S. W. Russell, Plaintiff in Error, 

v. 

Moderns’ Restaurant, Inc., a corporation, and 
1). Edward Clarke, Defendants in Error. 


BRIEF ON BEHALF OF PLAINTIFF IN ERROR. 

: I 

— 

1 

STATEMENT OF THE CASE. 

Plaintiff in error, S. W. Russell, first cam|e before 
this Court on a petition for a writ of errojr to the 
Municipal Court. After due consideration thereof and 
011 , to wit, November 10, 1934, the Court granted the 
petition and issued its writ of error. 

In order that the Court may have a complete picture 
of the background of this case, we will give a short 
resume of the proceedings in the lower Court. 
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Oil June 22, 1924, plaintiff, S. AY. Russell, tiled suit 
in the Municipal Court against the defendant, Mod¬ 
erns' Restaurant, Inc., seeking to recover $303.06 for 
goods sold and delivered by plaintiff to defendant. 

Shortly after tiling the suit plaintiff issued an at¬ 
tachment before judgment after fully complying with 
the provisions of the District of Columbia Code (R. 2). 
This attachment consisted of a writ of garnishment 
against i). Edward Clarke, who was also the attorney 
for defendant. Thereafter D. Edward Clarke, as gar¬ 
nishee, filed his return to the garnishment, admitting 
that he had in his possession the sum of $4,220.42 in 
cash belonging to defendant. 

o o 

Thereafter, on July 6, 1934, the defendant filed a 
motion to quash the attachment before judgment (R. 
6). This motion was signed by D. Edward Clarke 
and Solomon Feldman as attorneys. D. Edward Clarke 
was also the garnishee above referred to. In support 
of this motion to quash, the defendant tiled an affidavit 
of its president (R. 7) and an affidavit of D. Edward 
Clarke as “One of the Attorneys for the Defendant,” 
(R. 9). 

Thereafter, on July 9, 1934, plaintiff, through his 
attorney, filed an “Affidavit in Opposition to Motion to 
Quash Attachment” (R. 10). 

Thereafter on, to wit, July 20, 1934, the above- 
mentioned motion to quash the attachment was granted 
by Judge Mattingly of the Municipal Court. 

Thereafter on, to wit, July 23, 1934, a judgment on 
the merits, including costs, was entered in favor of 
plaintiff against defendant, by consent of the attorneys 
for the defendant. 

Thereafter, on July 30, 1934, D. Edward Clarke, at¬ 
torney for the defendant, appeared as a garnishee and 


filed a “Motion for Attorney’s Fee and Costs to Gar¬ 
nishee” (R. 11). This motion specifically relied upon 
Sections 471 and 473 of the District of Columbia Code. 
This motion for 4 attorney’s fees and costs to garnishee’ 
came on for hearing before Judge Cobb and on consid¬ 
eration thereof it was held that the motion should be 
granted and that Clarke, the attorney for defendant 
was entitled to an attorney’s fee in his capacity as 


garnishee. To this ruling plaintiff noted an excep¬ 
tion, which was allowed. In answer to a question by 
counsel the Court stated that he relied on the D. C. 
Code in granting the motion for counsel fcjes and in 
ruling that the garnishee was entitled to counsel fees. 
The Court thereupon ruled that the only Remaining 
question was as to the amount of fees to be Allowed to 
the garnishee and that the garnishee might immedi¬ 
ately proceed to give testimony as to the amount of 


fees to be awarded. To each of these rulings an excep¬ 
tion was duly noted. After some testimony,, an order 
was entered awarding D. Edward Clarke as garnishee 
counsel fees of $75.00 with interest thereon (R. 13). 

ASSIGNMENT OF ERRORS. 

Plaintiff has assigned the following as errors: 

1. Granting the garnishee’s motion for counsel fees. 

2. Holding that the D. C. Code authorized an allow¬ 
ance of counsel fees in this case. 

3. Ruling that testimony should be taken in support 


of a motion for counsel fees. 

4. Considering the testimony taken in support of the 
motion for counsel fees. 
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5. Permitting the garnishee to testify to what he had 
done as garnishee. 

G. Failing to require evidence that the garnishee had 
paid or agreed to pay anything for attorney’s fees. 

7. Permitting the garnishee to testify as to what he 
had done as attorney for the defendant. 

8. Receiving testimony as to the total amount of time 
spent by the garnishee both as garnishee and as 
attorney for the defendant. 

9. Failing to require the garnishee to state on cross- 

examination whether he had seen any traverse 

% 

to the answer of the garnishee. 

10. Awarding the garnishee counsel fees in the sum 
of $75.00. 


11. Allowing the garnishee any counsel fees. 

12. Allowing the garnishee costs. 


ARGUMENT. 


A graphic picture of this case is as follows: Russell 
issued a garnishment before judgment against the res¬ 
taurant. Clarke answered the garnishment and ad¬ 
mitted having funds of the restaurant in his posses¬ 
sion. On motion of the restaurant the garnishment was 
quashed. ^The restaurant then consented to the entry 
of a judgment for the amount involved in the suit. 
The garnishee, Clarke, then tiled a motion asking for 

attorney’s fee and costs which was allowed. 

* 

The judgment in this case was entered on a motion 
(R. 11). The motion was made by a stranger to the 
suit. It was not claimed that the garnishee had paid 


i 



any attorney’s fee or had obligated himself to pay any 
attorney’s fee. The amount of the fee desired by the 
garnishee was not disclosed, and there was, and is, 
nothing in the record upon which the Court could act. 


Mr. Russell was not advised as to the amount of fee 
claimed bv the garnishee. 

The motion specifically relied upon sections 471 and 
473 of the District of Columbia Code. Tlnjse sections 
require the garnishee to file a traversing affidavit in an 
endeavor to have the attachment set aside. If the gar¬ 
nishee is unsuccessful, he may then file a pl^a claiming 


to be a bona fide purchaser for value and without no¬ 
tice. If that plea is found in his favor, the Court may 


award him an attorney’s fee. If that pica is found 
against him, he is not entitled to a fee. Ii any event 
he is not entitled to a fee until after he has filed such 
a plea and the issue raised by that plea has been found 
in his favor. 


The record affirmativelv shows that there was never 
anv traverse to the answer of the garnishee nor was 


the garnishee ever required to appear in coprt for oral 
examination or for any other purpose. Iiijaddition to 
the return to the garnishment the garnishee filed no 
other papers. The affidavit filed by him inj support of 
the motion to quash expressly designated him as “One 
of the Attorneys for the Defendant” (R. The rec¬ 
ord also affirmatively shows that Clarke participated in 
the proceedings below as attorney for the defendant. 
At no time did he intimate that he was appearing in 
any other capacity. 

During the course of the testimonv wliicll was taken 
in support of the motion for counsel fees over the ob¬ 
jection of plaintiff, Clarke was permitted to state what 
he had done as garnishee, to which testimony an excep- 
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tion was noted on the ground that in no event could an 

attorney’s fee be recovered in excess of the amount 
* 

actually paid or agreed to be paid to an attorney by 
the garnishee. There was no testimony that the gar¬ 
nishee had paid or agreed to pay any attorney’s fee. 

The garnishee, who was also the attorney for the 
defendant below, was permitted over objection and ex¬ 
ception to relate all of the matters which he had done 
in his capacity as attorney for defendant below; and 
in this connection he was also permitted to state the 
total amount of time he had spent both as garnishee 
and as attorney (R. 16). 

The motion for attorney’s fee (R. 11) expressly re¬ 
lies on Section 471 and Section 473 of the .1). C. Code. 
The ruling of the Court is that Section 473, under the 
circumstances recited, authorizes the allowance of an 
attorney’s fee to the garnishee. So far as counsel has 
been able to determine, Section 473 of the Code has 
been construed by this Court in only one case, viz.: 
Morimura v. 8amah a, 25 App. D. C. 189, 198. In that 
case the Court considered Sections 470 to 474 of the 
Code undei* the subject-heading “Fraudulent Assign¬ 
ments” as a unit, and used the following language: 

“Section 470 of the Code permits the levy of an 
attachment in actions by Creditors, upon property 
in the hands of the ‘alleged fraudulent assignee 
or transferee; as a garnishee’. Section 472 pro¬ 
vides that if the lew shall not be set aside the gar- 

♦ 

nishee may plead that he was a bona fide purchaser 
without notice of any fraud on the part of the de¬ 
fendant, and said pleading shall make an issue 
to be tried by the court or by the jury if either 
party desires it. See Section 460. Section 473 
provides that ‘if said issue is found in favor of the 
garnisheed judgment shall be rendered in his favor 
for his costs and a reasonable counsel fee”. 


i 
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It will be noted that Sections 470 to 473, inclusive, 
cover a situation where property has been attached in 
the hands of an alleged fraudulent assignee Or trans¬ 
feree as garnishee. In this situation the garnishee 
mav file an affidavit and seek to have the lew set aside. 

* f 

If he fails to have the levy set aside on his affidavit, 
Section 472 provides that he may file a plea that he was 
a bona fide purchaser for value, without notice of the 
fraud of the defendant. Section 473 provides that if 
the issue raised by this pica is found in favor of the 
garnishee he shall be entitled to a reasonable counsel 
fee. The record affirmatively shows that the plea con¬ 
templated hy Section 472 was never filed in this case 
and that the issue on said plea, contemplated hy Sec¬ 
tion 473, was never raised, or tried and found in favor 
of the garnishee. 

It is submitted that the garnishee, under Section 473, 
must do several things before he is entitled tj) counsel 
fees. He must first file the affidavit mentioned in Sec¬ 
tion 471. If on that affidavit the lew is not set aside 

%/ 

he must file the plea provided by Section 472 and claim 
that he is a bona fide purchaser for value and without 
notice. He must then satisfy the Court that that issue 

should be decided in his favor. If the lew is set aside 

•/ 

on the affidavit filed under the provisions of Section 
471, the garnishee is not entitled to counsel fees. It 
is only where the garnishee files a plea that he is a bona 
fide purchaser of the attached property and the issue 
raised upon that plea is found in his favor that he is 
entitled to an attorney’s fee. 
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THE JUDGMENT APPEALED FROM WAS 
AGAINST PUBLIC POLICY. 

It is against all known precedents and contrary to 
the public policy of the United States to allow counsel 
fees as an element of damages in anv case unless the 
judgment is entered pursuant to a contract or a statute 
which expressly provides that counsel fees shall be 
taxed as part of the judgment. 

The decisions supporting this proposition of law arc 
so well and favorably known that only a few will be 
referred to in this brief. Those that are referred to, 
however, are so clear and concise in their authoritative 
statement of the proposition involved, that they leave 
no room for doubt. 

In Donovan v. Johnson, 13 App. D. C. 356, 359, it is 
stated: 


“But whatever mav be the rule in other juris- 

* 

dictions, the courts of the United States have 
never given countenance to the doctrine that coun¬ 
sel fees, incurred bv reason of the wrongful act or 
default of another under obligation, expressed or 
implied, to indemnify one against the consequences 
thereof, can be recovered as an element of legal 
damages, unless expressly provided for by the 
contract/’ 


“On the contrary, they have constantly ex- 
pressed themselves as opposed to it. Arcambel 
v. Wiseman, 3 Dali. 306; Day v. Woodworth, 13 
Howard 370; Oelrichs v. Spain, 15 Wall. 211, 230; 
Flanders v. Tweed, 15 Wall. 450, 453; Mclov v. 
Johnson, 2 MacArthur, 202, 207.” 

****** 
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principle 
and it was 


“In Day v. Woodworth, the genera 
involved was discussed at some length, 
said by Mr. Justice Grier, that 
‘Neither the common law, nor the sta 
any State, so far as we are informed, hhs invested 
the jury with this power or privilege. 7t has been 
sometimes exercised by the permission 
but its results have not been such as to i 
it for general adoption, either by courts 
hires.’ ” 


In Arcambel v. Wiseman, 3 Dali. 306, 1 
there was allowance of $1600 for counsel fees 
court said: 


ute law of 


of courts, 
ecommend 
or legisla- 


. Ed. 613, 
and the 


i 

“We do not think that this charge Ought to be 
allowed. The general practice of the United States 
is in opposition to it; and even if that practice 


were not strictly correct in principle, it 


is entitled 


to the respect of the Court, till it is changed, or 

modified, bv statute.” 

. * 

“There are several wavs in which the charge 
may be expunged: but we recommend, hs perhaps, 
the easiest way that the counsel for the defendant 
in error, should enter a remittitur for the amount. ” 

In Flanders v. Tweed. 15 Wall. 450, 453. 21 L. Ed. 

203, 204, the court said: 

“Attorneys, solicitors, and proctors may charge 
their clients reasonably for their services, in addi¬ 
tion to the taxable costs, but nothing can be taxed 
or recovered as costs against the opposite party, 
as an incident to the judgment, for their services, 
except the costs and fees described and enumer¬ 
ated (in the statutes).” 


In Day v. Woodworth , 13 How. 370, 14 
186, the court states that, pursuant to tl 


. Ed. 181, 
ic statutes 
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courts have adopted a system of costs which are taxed 
against the unsuccessful party, but attorney’s fees can 
not be included as an element of cost in the absence 
of a statute expressly allowing this item. The court 
points out that neither plaintiff nor defendant may 
recover counsel fees but that in all cases where the 
defendant claims attorneys’ fees, there should, of 
course, be an allowance of counsel fees to the plaintiff 
if he prevails, otherwise the parties would not come 
into court to contend in ail even field. 

In the instant case there is no statute which per¬ 
mits counsel fees to be entered and taxed. The fore¬ 
going cases 1 clearly show that the lower Court erred 
in this regard. 


THE APPLICABLE SECTIONS OF THE DISTRICT 
OF COLUMBIA CODE ARE TOO PLAIN TO 
ADMIT OF CONSTRUCTION. 


It is a wbll recognized rule that a statute may not 
be construed by the courts unless its language is am¬ 
biguous. The bare statement of this fundamental prin¬ 
ciple is sufficient authority without citation of any de¬ 
cisions. 

As shown bv the decisions cited above, anv statute 
which awards attorney’s fees is in derogation of the 
common law. Such a statute must not only expressly, 
and without any question, provide for the allowance of 
such counsel fees; but in any event such a statute must 
alwavs be strictlv construed. 


The reason requiring a strict construction of any 
statute in derogation of the common law is that the 
courts always indulge in a jn-esumption of the contin¬ 
uance of the common law until the contrary is clearly 
and expressly shown. 
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There are numerous decisions holding: thai legisla- 
live acts in derogation ol the common law are to be 
strictly construed and that no statute is to be con¬ 
strued as altering the common law beyond the words 
of the statute themselves. 

Without unnecessarily prolonging the text of this 

brief we will nierelv cite a few of the many decisions 

•/ • 

supporting the propositions referred to immediately 
above. 

Brown v. Barry, 3 Dallas 365, 1 L. Ed. 638; Shaw 
v. Merchants National Bank, 101 U. S. 557, $5 L. Ed. 


892; Douglass v. Lewis, 131 U. S. 75, 33 L. Ed 
v. Morrison, 1 Pet. 351, 7 L. Ed. 174; Northern 
v. Whalen. 149 l T . S. 157. 37 L. Ed. 686. 


L 53; Bell 
P. R. Co. 


TEE RULING OF THE LOWER COURT AMOUNTS 
TO A JUDICIAL GIFT OF PLAINTIFF’S 

MONEY. 

The allowance of an attorney’s fee is purely statu¬ 
tory and cannot be allowed unless the statute is clear. 
The fee must also be allowed as part of the (judgment 
in the garnishment proceedings. It cannot be allowed 
unless that judgment so provides. It caniiot be al¬ 
lowed in excess of the amount claimed in a pleading or 
a bill of particulars, and in this case plaimdff below 
objected to proceeding upon a motion whici did not 
set forth the amount of fees claimed. A counsel fee 
for the garnishee can only be intended to Reimburse 
him for fees paid or incurred. In this case the gar¬ 
nishee has never claimed that lie paid a fee Or that he 
was obligated to pay a fee, and there was ljothing in 
the record upon which the Court could assume that he 
had. Both Clarke and Feldman appeared throughout 



the proceedings below as attorneys for the defendant. 
The testimony shows that Clarke was a creditor of 
the defendant and received his pro rata share in the 
distribution of the proceeds of the sale of defendant’s 
restaurant.' This claim of Clarke was for his legal 
services in this very suit (R. 17). 

The Code specifies the only situations where a gar¬ 
nishee mav claim counsel fees. This case is not one 
of those situations. The ruling of the lower Court has 
the effect of preventing a creditor from issuing a gar¬ 
nishment before judgment without incurring the risk of 
being compelled to pay attorneys’ fees in all cases, 
and thereby prevents the enforcement of just claims. 
It is submitted that this result was never contemplated 
by the Code. A garnishee under the Code is never 
allowed counsel fees unless his answer has been trav¬ 
ersed or lie has claimed the property attached as his 
own. The lower Court by its ruling permits the gar¬ 
nishee to obtain counsel foes in everv case. It is sub- 
mitted that this amounts to judicial legislation, which 
should not be countenanced. It also deprives plaintiff 
of his property without due process of law. It amounts 
to a judicial gift of plaintiff’s money without any sanc¬ 
tion in law. 


CONCLUSION. 

In short, this case calls for the proper construction 
of Sections 471 and 473 of the D. C. Code. These sec¬ 
tions have not been construed by this Court although 
they are used almost daily; and their interpretation 
by this Tribunal is of great importance to business 
men, as well as the general public. It is submitted 
that these sections of the Code are so plain and un- 


13 


ambiguous that they are not susceptible of the inter¬ 
pretation placed upon them by the lower Court. It is 
also submitted that the Court below was clearly in 
error in holding as it did that the garnishee in this 
case was entitled to an attorney’s fee, and that this 
Court should reverse this case at the cost c-f the de¬ 
fendant in error. 

Respectfully submitted, 

Mabel Benson Sakis, 

H. L. McCormick. 

Mabel Benson Sakis, 

Washington Loan & Trust Bldg. 

H. L. McCormick, 

Munsey Building, 

Attorneys for Plaintiff. 
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IN THE 


fHntteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA 

i 

— 

No. 6395. 


S. W. Russell, 

Plaintiff in Error , 

v. 

Moderns’ Restaurant, Inc., a corporation, and 

D. Edward Clarke, 

Defendants in Error. 


BRIEF ON BEHALF OF DEFENDANTS IN ERROR. 


FOREWORD. 

The statement of facts as contained in the brief of 
the plaintiff in error is so incomplete and colored by 
inferences and conclusions, without any basib of fact 
in the Record, that the defendants in error have no 
alternative but to include a brief statement of facts 
which will be supported by the Record. 
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STATEMENT OF FACTS. 

The plaintiff in error did, on to-wit, the 28th day of 
May, 1934, tile in the Municipal Court of the District 
of Columbia, as S. W. Russell Company, a corpora¬ 
tion, an action against the Moderns’ Restaurant, Inc., 
a corporation, claiming of the defendant the sum of 
Three Hundred Three Dollars and Six ($303.06) Cents, 
While the said action was pending, S. W. Russell, as 
an individual, filed another action on the 23rd day of 
June, 1934, claiming of the defendant, the Moderns’ 
Restaurant, Inc., the same sum as in the action of 
S. W. Russell Company, a corporation. Subsequent 
to the filing of the second action by S. W. Russell, an 
attachment before judgment was issued, levying on the 
chattels of the Moderns’ Restaurant, Inc*., a corpora¬ 
tion, which was at that time doing business in the 
Kennedy-War ren Apartments in the City of Wash¬ 
ington, District of Columbia. The action of the plain¬ 
tiff in error was based upon Section 470 of the Code of 
the District of Columbia, alleging that the defendant 
was about to sell, transfer and convey all of its prop¬ 
erty with intent to hinder, delay and defraud its credi¬ 
tors. The said attachment was issued only after the 
plaintiff in error was duly notified pursuant to the 
Sales in Bulk Act in force in the District of Columbia. 
After said attachment was issued, the sale as set out 
in the notice to the creditors was about to fall through 
by reason of said attachment, and it being an advan- 
tageous sale to all creditors, the plaintiff in error dis¬ 
missed the attachment before judgment as levied on 
the chattels of the Moderns’ Restaurant, Inc., a cor¬ 
poration, and all of the creditors agreed that all of the 
money received from the sale of the Moderns’ Restau- 


rant, Inc., a corporation, should be turned ovjer to D. 
Edward Clarke, and by him distributed i[>ro rata 
among all of the creditors. Up until that time, the 
name of I). Edward Clarke did not appear anywhere 
in the proceedings, as will be shown by the Record, 
page 16. Immediately after the consummation of the 
sale, the plaintiff in error issued an attachment before 
judgment by garnishment against D. Edwaiyl Clarke, 
one of the defendants in error, and the said D. Edward 
Clarke immediately answered said garnishnjient, ad¬ 
mitting that he had in his possession a certain sum of 
money, but qualifying said answer that he {held the 
said money for the benefit of all of the creditors of the 
Moderns’ Restaurant, Inc., of which he was jme. 

Thereafter, on July 6, 1934, the defendant filed a 
motion to quash the attachment before judgment and 
in support of said motion, the defendants in error each 
filed an affidavit traversing the affidavit of the plain¬ 
tiff in error entitling him to an attachment before 
judgment. After numerous hearings, the trial Court 
quashed the attachment before judgment by 
ment and distribution was made to all of the 
pro rata, including the plaintiff in error. 

On, to-wit, July 30, 1934, D. Edward Clarke, through 
the attornev for the defendants in error, filed a mo- 
tion for attorney’s fee as provided by the Code of 
Laws in force in the District of Columbia, and after a 
hearing, the Court found in favor of D. Edward Clarke 
as garnishee, the sum of Seventy-five Dollars as at¬ 
torney’s fee, the attorney for the defendant^ in error 
having appeared through the entire transaction as at¬ 
tornev for the defendants in error, and D| Edward 
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Clarke was called in for the sole purpose of j receiving 


garnish- 

creditors 
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and disbursing the proceeds of the sale as shown by 
the Record, page 16. 

From this ruling the plaintiff in error appealed to 
this Court. 

ARGUMENT. 


In spite of the numerous assignments of error of the 
plaintiff in error, there really is only one question to 
be decided bv this Court, and that is whether or not 
Section 473 of the Code refers to the issue as raised in 
Sections 471 and 472 of the Code, or whether it relates 
to the issue raised in only Section 472. 

It will be noted that if the Code intended that Sec¬ 
tion 473 should only apply to the issue raised in Sec¬ 
tion 472, Section 473 would have been connected with 
Section 472 and included therein, but the framers saw 
fit to make a separate and distinct section and men¬ 
tioning issue raised. 

In an attachment before judgment for fraudulent 


assignments, the Code gives the attaching creditor the 
right to attach the fraudulent assignee or transferee 
as a garnishee, and at the same time gives the 
garnishee two remedies, one as provided in Section 
471, that he mav attack the right of the attachment be- 
fore judgment, and in that connection may have the 
same benefit of Section 451, which provides that by 
filing an affidavit traversing the grounds upon which 
the attachment before judgment was issued, that that 
affidavit raises an issue which could be tried bv either 
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judge or jury, and if found in favor of the garnishee, 
the said levy should be set aside, however, not men¬ 
tioning in Section 471 as to what would happen if the 
said levy should not be set aside, leaving that phase 
to Section 474 of the Code, and in said levy was not 



set aside, as provided in Section 472, the jgarnishee 
may plead that he was a bona fide purchaser! for value 
in due course, without any notice of any fraud, and 
that issue could be tried by either judge o^ jury as 
provided in Section 460 of the Code. i 

As to the question of attorney’s fees, it will be noted 
that in Morimura v. Samaha, 25 App. D. C. 189, the 
Court specifically construed Sections 470, 47:2 and 473, 
no issue being raised as to Section 471 of the Code 
which attacked the rights of the issuance of the at¬ 
tachment before judgment. 

The attorney for the plaintiff in error apparently 
does not appreciate the difference between an attach¬ 
ment by garnishment before judgment and an attach¬ 
ment by garnishment after judgment. In the former, 
all that is necessarv is for the garnishee to file an af- 
fidavit traversing the right to the attachment before 
judgment, whereas, in the latter, the plaintiff must 
traverse the answer of the garnishee in ord^r to raise 
an issue, there being no issue raised by the ifiere filing 
of the answer to the garnishment because affirmative 
facts are stated therein, and in order to rais^ an issue, 
it is the duty of the plaintiff attaching to shojv that the 
facts as stated in the attachment after judgment by 
garnishment are false, whereas in an attachment be¬ 
fore judgment, the plaintiff in error set out certain 
affirmative facts, stating that the defendant was about 
to sell, transfer and convey all of its property with 
intent to hinder, delay and defraud its creditors. The 
affirmative facts in this case were set out by the plain¬ 
tiff in error, and by the garnishee filing an affidavit 
traversing those affirmative facts, raises that issue. 

The law is well settled that attorney’s fees are not 
payable to the defendant or a garnishee unless specifi- 
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cally provided by Statute, and in this case, Section 473 
of the Code specifically provides for the payment of 
the attorney’s fees and costs of the garnishee. 

The attornev for the defendants in error has been 
* 

unable to find in anv of the authorities cited bv the 

* •> 

plaintiff in error, any support for his contention that 
the Statute does not permit the allowance of at¬ 
torney’s fefes to the garnishee, D. Edward Clarke, one 
of the defendants in error. 

It is respectfully submitted that the attorney for 
the plaintiff in error, on page 12 of his brief, in the 
last sentence of the first paragraph, states that the 
claim of Clarke was for his legal services in this very 
suit. This> statement is not borne out bv the Record, 
and is in direct conflict of same in that no charge was 
made by the said Clarke in said attachment proceed¬ 
ings, but that the entire charge was made bv Solomon 
H. Feldman, the attorney for the defendants in error, 
and that the claim of D. Edward Clarke consisted of 
a previous bill rendered for services to the Moderns’ 
Restaurant, Inc., a corporation, and which was due 
and payable long before any attachment before judg¬ 
ment was issued. 


CONCLUSION. 

In conclusion, it is respectfully submitted that the 

remedv of an attachment before judgment is a harsh 
* 

one, and that whoever elects to proceed by said rem¬ 
edy must take the consequence thereof. The question 
of attorney’s fee is not a new one to the Court as will 
be noted in the case of Morimura v. Samah a, 25 App. 
I). C. 189, and it appears from the record that the 
plaintiff in error knew of the proposed sale and con- 



sented to having the sale consummated and tile money 
deposited with D. Edward Clarke, with thp under¬ 
standing that it would be distributed pro rata among 
all of the creditors, including the plaintiff in error, but 
notwithstanding that agreement, attempted to obtain 
a preference by issuing an attachment before judg¬ 
ment against D. Edward Clarke, one of the defen¬ 
dants in error. 

Respectfully submitted, 

Solomon H. Feldman, 
Attorney for Defendant in Error, 
631 E Street, i T . W., 
Washington, D. C. 



